Date: December 2004
To: IBBP Participating Employers

From: Chris Wehde, IBIS

Re: THE DEPARTMENT OF LABOR FINALIZES CHANGES TO ITS COBRA NOTICE PROCEDURES


On May 26, 2004, the Department of Labor (“DOL”) published final regulations which revise an employer’s notice requirements under COBRA.  COBRA is a federal law which requires employers who participate in the Iowa Bankers Benefit Plan 20 to offer continuation coverage to employees who lose coverage under the plan because of a “qualifying event.”  One of COBRA’s basic requirements is the employer’s obligation to provide participants in the group health plan with notice of their COBRA rights.  Today’s final regulations revise these notice requirements by establishing minimum standards for the timing and content of these required notices, as well as regulating the employer’s administration of the notice process.  In addition, the regulations create two new types of notice an employer is required to provide under COBRA.  Below is a summary of the final regulations’ notice provisions.


1.
General Notice.  The general notice is the initial notice which must be provided to employees and spouses who are covered by the employer’s group health plan explaining COBRA’s basic requirements.  The final regulations have made several revisions to the general notice requirements.


Timeframe.  Previously, the general notice had to be sent when coverage commenced.  The final regulations relax this requirement and provide the general notice must be provided within 90 days after coverage commences. (Note, this dovetails with ERISA’s requirement that the SPD be sent within 90 days).  If a qualifying event occurs before the general notice has been provided, then the general notice does not need to be provided.  Instead, the employer must provide the election notice. 


Content.  While the content of the general notice was previously regulated, the final regulations add several new content requirements.  The final regulations now require the general notice to include the following:
· The name of the group health plan;
· The name, address, and telephone number of the party responsible for COBRA administration;
· A general description of the continuation coverage under the plan, including identification of the classes of individuals who may become qualified beneficiaries, the types of qualifying events that may give rise to the right to continuation coverage, the obligation of the employer to notify the plan administrator of the occurrence of certain qualifying events, the maximum period for which continuation coverage may be available, when and under what circumstances continuation coverage may be extended, and the plan’s requirements applicable to payment of premiums for continuation coverage; 
· An explanation of the plan’s requirements regarding the responsibility of a qualified beneficiary to notify the administrator of a qualifying event that is a divorce, legal separation, or a child’s ceasing to be a dependent under the terms of the plan and a description of the plan’s procedures for providing such notice;

· An explanation of the plan’s requirements regarding the responsibility of qualified beneficiaries who are receiving continuation coverage to provide notice to the administrator of a determination by the Social Security Administration that a qualified beneficiary is disabled and a plan’s description for providing such notice;

· An explanation of the importance of keeping the plan administrator informed of the current addresses of all participants or beneficiaries under the plan who are or may become qualified beneficiaries; and
· A statement that the notice does not fully describe continuation coverage or other rights under the plan and that more complete information regarding such rights is available from the administrator.

Delivery.  The general notice may be contained in the group health plan’s summary plan description.  In addition, a single general notice may be provided to a covered employee and the employee’s spouse if the most recent information the employer has indicates that the employee and spouse reside at the same location and their coverage under the plan commences on the same day.  Nothing requires the employer to provide the general notice to dependent children.


2.
Election Notice.  The previous regulations merely required the plan administrator to notify qualified beneficiaries of their COBRA rights once a qualifying event had occurred.  Several previous court cases upheld verbal election notices and/or very limited written notice.  The final regulations now specifically require that the election notice be made in writing and in a manner which can be understood by the average plan participant.  In addition, the election notice must now contain the following provisions:
· The name of the group health plan;
· The name, address and telephone number of the party responsible under the plan for administration of continuation coverage;

· Identification of the qualifying event;
· Identification of each qualified beneficiary and the date plan coverage will terminate if continuation coverage is not elected;
· A statement that each individual who is listed as a qualified beneficiary has an independent right to elect continuation coverage, that a covered employee or qualified beneficiary who is the spouse of the covered employee may elect continuation coverage on behalf of all other qualified beneficiaries with respect to the qualifying event, and that a parent or legal guardian may elect continuation coverage on behalf of a minor child;
· An explanation of the plan’s procedures for electing continuation coverage, including an explanation of the time period during which the election must be made and the date by which the election must be made;

· An explanation of the consequences of failing to elect or waiving continuation coverage, including an explanation that a qualified beneficiary’s decision whether to elect continuation coverage will affect the future rights of the qualified beneficiary to portability of group health coverage, guaranteed access to individual health coverage, and special enrollment rights under HIPAA, with reference to where a qualified beneficiary may obtain additional information about such rights, and a description of the plan’s procedures for revoking a waiver of the right to continuation coverage before the date by which the election must be made;

· A description of the continuation coverage;
· An explanation of the duration of continuation coverage;
· A description of circumstances under which continuation coverage may be extended;
· A description of the qualified beneficiary’s second qualifying event and disability notice requirements/plan procedures;
· The amount of the premium for continuation coverage;
· A description of the due dates for premium payments, the right to pay on a monthly basis, the grace periods, the address to which payments should be sent, and the consequences of delayed payment and non-payment;

·  An explanation of the importance of keeping the administrator informed of the current addresses of all participants or beneficiaries under the plan; and
· A statement that the notice does not fully describe continuation coverage or other rights under the plan, and that more complete information regarding such rights is available in the plan’s summary plan description or from the plan administrator.

3.
Notice of Unavailability of COBRA Coverage.  The final regulations establish a new notice requirement for unavailability of continuation coverage.  If an individual furnishes a notice of a qualifying event, a second qualifying event or a disability determination, and the plan administrator determines the individual is not entitled to continuation coverage, the administrator must provide the individual with an explanation as to why the individual is not entitled to elect continuation coverage.  The plan administrator must furnish the notice of unavailability within the time period that would apply for providing the election notice to the individual if he or she were entitled to elect continuation coverage (generally 14 days after receiving the notice from the qualified beneficiary).  


4.
Notice of Termination of COBRA Coverage.  The final regulations establish a second new notice requirement for termination of continuation coverage.  A plan administrator that terminates continuation coverage prior to the end of the maximum coverage period must provide a written notice of termination of coverage to each affected qualified beneficiary.  The notice must contain the following information: 

· The reason why continuation coverage has been terminated early;

· The date continuation coverage will terminate; and

· Any rights the qualified beneficiary may have under the plan or other applicable law to elect an alternative group or individual coverage, such as a conversion right. 

The early termination notice must be provided “as soon as practicable” following the plan administrator’s decision to terminate continuation coverage and may be included with the HIPAA certificate of credible coverage.


5.
Effective Date.  The new notice requirements must be implemented on January 1, 2005. We have provide for update documents including the two new notices. We will also place these documents out on our website at www.bankers-ins.com for your convenience. 
If you have questions regarding the new COBRA notice requirements, please contact Chris Wehde at (515) 286.4205.
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